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are to be found in custom and cannot be formed or
changed per saltwm by an act of legislation; and that
the conscious function of man in the making of law
was the by no means humble one of discovering
the tendencies toward which custom was aiming and
assisting in their operation.

There are still numerous believers in the theory
of codification. They cherish an admiration for
Bentham and his doctrines. They accept his defini-
tion of law as a command, but, less courageous than
he, they recoil before the reductio ad absurdum which
that definition really involves. Nor do they have
the boldness to assert that it is possible to draw
from the theory of Utility, or any other theory, a
body of h priori rules which, if enacted by a legis-
lature, could be made to operate with effect and
advantage. They are inclined to admit that the
actual body of our present law, formed by the con-
tinuous declarations of judicial tribunals, and learned
by the study of reported precedents, is an altogether
excellent instrumentality, in general, for the govern-
ment of conduct. They admit that in an ignorant
and rude condition of society no satisfactory code
could be constructed, but they insist that there is a
point in the life of every civilised State at which all
important legal principles have been discovered and
are really known, and that when that point is reached
laws can and ought to be stated in writing, and that
by doing this a prodigious amount of existing evil
and inconvenience in the form of doubt and un-
certainty in the administration of the law, and labour
and expense in acquiring a knowledge of it, will be